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HANSEN, Circuit Judge.

Sergi o Meza Beltran, Ronulo Obeso, and Maria Cardenas appeal their
sentences on federal drug charges, arguing that the district court? erred
by concluding that it |lacked authority to depart under 18 U. S.C. 8§ 3553(b)
(1994) on the basis of a
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low purity level of a nethanphetam ne nixture. Def endant Beltran
additionally asserts that the district court erred by denying his request
for a sentencing reduction based upon his alleged nitigating role in the
of fense. W affirm

On Decenber 23, 1995, a confidential informant infornmed | aw
enforcenent officers that he had observed the defendants in a hotel room
with approxi mately three pounds of nethanphetam ne. At the request of case
agents, the confidential informant placed a telephone call to the hote
room and nade arrangenents to purchase one pound of nethanphetam ne for the
price of $15, 000. Later that evening, officers searched the hotel room
sei zed approxi mately 884.73 grans of nethanphetam ne, and arrested each of
t he def endants.

The defendants were charged with one count of conspiring to
di stri bute net hanphet ami ne, one count of conspiring to possess with intent
to distribute nethanphetani ne, and various charges of illegally entering
the United States. Beltran and Cbeso each pleaded guilty to one count of
conspiracy to distribute nethanphetanmine, in violation of 21 U S.C 88§
841(a) and 846, and one count of illegal re-entry into the United States
by an alien previously convicted of an aggravated felony, in violation of
8 U S.C. 88 1326(a) and (b)(2). Cardenas pleaded guilty to one count of
conspiracy to distribute nethanphetanmine, in violation of 21 U S.C 88§
841(a) and 846, and one count of possession of a counterfeit alien
registration card, in violation of 18 U. S.C. § 1546(a).

At sentencing, each defendant was held accountable for the entire
guantity of the nethanphetam ne seized, which a |aboratory report indicated
to be a mxture containing | ess than one percent pure nethanphetam ne. The
district court denied the defendants' 18 U S.C. § 3553(b) notion for a
downward departure based upon the low purity of the nethanphetani ne and
al so denied Beltran's request for a sentence reduction based upon his
all eged mitigating role in the offense. The district court sentenced
Beltran as a career offender to 188 nonths of inprisonnent and sentenced



Coheso to 97 nonths of inprisonnment. After concludi ng that Cardenas was not
subject to the statutory nandatory mi ni num sentence because she net the
criteria of 18 U S. C. 8§ 3553(f) (the safety-valve provision), the district
court sentenced her to 37 nonths of inprisonnent, a sentence to which she
sti pul at ed.

The defendants appeal their sentences, challenging the district
court's refusal to grant a downward departure under 18 U. S.C. 8§ 3553(hb)
based upon the low purity |evel of the nethanphetam ne nixture involved in
this crine. The defendants argue that the low purity (less than one
percent actual nethanphetam ne) was a circunstance not contenplated by the
Sentencing Commission in formulating the Drug Quantity Table and that this
circunstance takes this particular case out of the heartland of cases
provided for in the drug quantity guideli ne.

The district court denied the departure notion, concluding that it
| acked authority to depart on this basis. "W have jurisdiction to review
a district court's decision not to depart [fromthe Sentencing Guidelines]
only where the decision is based on the district court's legally erroneous
determination that it |acked authority to consider a particular mtigating
factor." United States v. Field, 110 F.3d 587, 591 (8th Cr. 1997)
(enmphasis omtted). Wether a particular factor is a perm ssible basis for
departure is a question of law, which we review wi thout deference to the
district court's resolution of the issue. Koon v. United States, 116 S.
Ct. 2035, 2047 (1996); United States v. Kalb, 105 F.3d 426, 428 (8th Cr.
1997) .

In deternmining a sentence under the United States Sentencing
Quidelines, the district court nmay depart bel ow the applicabl e sentencing
range if "the court finds that there exists an aggravating or mitigating
circunstance of a kind, or to a degree, not adequately taken into
consi deration by the Sentencing Comrission in formulating the guidelines
that should result in a sentence different fromthat described.” 18 U S.C
8 3553(b); see U S. Sentencing Quidelines Manual 8§ 5K2.0, p.s. (1995). "To
determ ne whether a circunstance was adequately taken into consideration
by the Comi ssi on,




Congress instructed courts to 'consider only the sentencing guidelines,
policy statenents, and official commentary of the Sentencing Conmmi ssion.'"
Koon, 116 S. Ct. 2044 (quoting 18 U S.C. 8§ 3553(b)). Thus, we nust
determi ne whether the Sentencing Conmi ssion explicitly considered the
purity level of nethanphetanine in a mixture, and if so, whether the
circunstance is a forbidden basis for departure or one that may, in an
appropriate situation, take the case outside the heartland of cases
generally covered by the guideline. See USSG § 5K2.0, p.s. (indicating
that a circunstance not ordinarily relevant to a departure decision may be
relevant if it "is present to an unusual degree and di stingui shes the case
fromthe 'heartland' cases covered by the guidelines in a way that is
important to the statutory purposes of sentencing").

We begin our discussion in this case with a |ook at the rel evant
statutory | anguage and find that Congress explicitly considered the purity
| evel of nethanphetamnm ne when it determined the penalties to be inposed for
its illegal wuse. When describing the mandatory m ninum and naxi mum
penalties for manufacturing, distributing, or dispensing a controlled
subst ance, Congress nade a distinction between pure nethanphetamnm ne and “a
m xture or substance containing a detectable anpbunt of nethanphetanine.”
21 U S.C 8§ 841(b). Congress provided a 10-year m ni num sentence (20 years
if death or serious bodily injury results) for manufacturing, distributing,
or dispensing either “100 grans or nore of nethanphetam ne” “or 1 kil ogram
or nmore of a nmixture or substance containing a detectable amunt of
net hanphet ani ne. ” 21 U S C § 841(b)(L (A (viii) (enphasis added).
Simlarly, Congress provided a 5-year mninmum sentence for manufacturing,
di stributing, or dispensing either “10 grans or nore of nethanphetani ne”
“or 100 grans or nmore of a mxture or substance containing a detectable
anmpunt of nethanphetamine.” 1d. 8 841(b)(1(B)(viii) (enphasis added).
Thus, Congress chose to expressly distinguish between pure net hanphet am ne
and | ower purity nixtures containing a detectable anount of
nmet hanphet ani ne, specifically providing that a |esser anmpunt of pure
net hanphetanmine will invoke the sane statutory mninumpenalty as a nuch
greater anount of a nixture.




The text of the Sentencing Quidelines nmirrors this statutory | anguage
and plainly indicates that the Sentenci ng Conm ssion adequately took into
consideration the purity |evel of nethanphetanmine in fornulating the
Quidelines. Wile the Quidelines generally "focus on the weight and not
the purity of the drugs in determining the offense level," United States
v. Upthegrove, 974 F.2d 55, 56 (7th GCr. 1992), the Conmi ssion set forth
two et hods of determning a base offense | evel in methanphetamnm ne cases--
one based on the weight of the mxture, which "refers to the entire weight
of any mxture or substance containing a detectable anpunt of the
controlled substance," USSG & 2Dl1.1*Notes to Drug Quantity Table (A
(enmphasi s added); and one based on the pure wei ght of the nethanphetam ne,
which refers to the actual weight of the nethanphetam ne itself contained
in the mxture, id. 8§ 2Dl.1*Notes to Drug Quantity Table (B)
Specifically, the Drug Quantity Table of the Sentencing Quidelines directs
the sentencing court to use the nethod which results in the greatest
offense level: "In the case of a m xture or substance containing PCP or
net hanphet am ne, use the offense | evel deternined by the entire wei ght of
the m xture or substance, or the offense |l evel deternined by the weight of
the PCP (actual) or nethanphetanine (actual), whichever is greater." |1d.
(enmphasi s added). The Sentencing Quidelines further provide that
trafficking in drug mxtures with unusually high purity |evels nmay warrant
an upward departure, "except in the case of PCP or nethanphetanine for
which the guideline itself provides for the consideration of purity." USSG
8§ 2D1.1, comment. (n.9) (enphasis added).

As already noted, the Comm ssion explicitly considered the purity of
nmet hanphet am ne when fornulating the Drug Quantity Table applicable to
nmet hanphet am ne viol ati ons. In doing so, the Conmi ssion constructed a
net hod for determining the base offense | evel that precludes the district
court from sentencing on the basis of drug purity, except in instances
where the purity of the nmethanphetamne results in a greater offense |evel
than the offense level resulting fromthe weight of the entire substance
or mxture. A departure belowthis "greater" offense level solely on the
basis of a mixture's | ow net hanphetami ne purity would directly contradict
and




effectively eviscerate the Conmmission's explicit fornmula directing courts
to sentence net hanphetam ne violations by the nmet hod yiel ding the greatest
base of fense |l evel. See Upthegrove, 974 F.2d at 56 (noting, "If district
courts could depart fromthe Drug Quantity Table anytine they are faced
with drugs of less than 'average' purity, the Sentencing Conmission's
decision to focus on the weight of the drugs in sentencing would be
eviscerated."); see also United States v. Davis, 868 F.2d 1390, 1393 (5th
Cir. 1989) (holding that the possibility of an upward departure on the
basis of high purity drugs under the Quidelines does not create a
corresponding inference that a reduction is appropriate for low purity
drugs). Because the Conm ssion has already adequately considered how to
handle a case involving a low purity of nethanphetam ne present in a
m xture, including one so low as to be nerely "detectable,” we believe that
t he exi stence of such a circunstance is a “forbidden factor” under Koon
116 S. C. at 2045, which cannot be used as a basis for a downward
departure. The district court did not err by concluding that it |acked
authority to grant a downward departure on this basis.

Additionally, Beltran argues that the district court erred by denying
his request for a mtigating role in the offense reduction under USSG §
3B1.2. W disagree. It is undisputed that Beltran is a career offender
within the neaning of USSG § 4Bl.1. The career offender guideline
i mpl erents the Congressional directive that "certain 'career' offenders
receive a sentence of inprisonnent 'at or near the maxinmm term

aut horized.'" USSG 4Bl1.1, conment. (backg'd.); see 28 U. S.C. 8§ 994(h).
The of fense | evel reductions provided in USSG 3B1.2 for a nitigating role
in the offense sinply do not apply in the career offender context. The

career offender guideline trunps all other offense |level adjustnents, with
the exception of reductions for the acceptance of responsibility. USSG §
4B1.1. As a career offender, Beltran was subject to a base offense |evel
of 34, which was appropriately reduced by his acceptance of responsibility
under USSG § 3E1.1. See id. Because Beltran indisputably was a career
of fender, his objection to the district court's determnination concerning
his role in the



offense is without nerit. See United States v. MNeil, 90 F.3d 298, 300
(8th Cir.), cert. denied, 117 S. C. 596 (1996).

Accordingly, we affirmthe sentences inposed by the district court.
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